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pire if the work is never published. Both the Constitu-
tion and the underlying purposes of the bill require the
establishment of an alternative term for unpublished
work and the only practicable basis for this alternative
is ‘‘creation.’’ Under the bill a work created in 1980 but
not published until after 2005 (or never published)
would fall into the public domain in 2080 (100 years
after creation).

The definition in section 101 provides that ‘‘creation’’
takes place when a work ‘‘is fixed in a copy or phono-
record for the first time.’’ Although the concept of
‘‘creation’’ is inherently lacking in precision, its adop-
tion in the bill would, for example, enable a scholar to
use an unpublished manuscript written anonymously,
pseudonymously, or for hire, if he determines on the
basis of internal or external evidence that the manu-
script is at least 100 years old. In the case of works
written over a period of time or in successive revised
versions, the definition provides that the portion of the
work ‘‘that has been fixed at any particular time con-
stitutes the work as of that time,’’ and that, ‘‘where
the work has been prepared in different versions, each
version constitutes a separate work.’’ Thus, a scholar
or other user, in attempting to determine whether a
particular work is in the public domain, needs to look
no further than the particular version he wishes to use.

Although ‘‘publication’’ would no longer play the
central role assigned to it under the present law, the
concept would still have substantial significance under
provisions throughout the bill, including those on Fed-
eral preemption and duration. Under the definition in
section 101, a work is ‘‘published’’ if one or more copies
or phonorecords embodying it are distributed to the
public—that is, generally to persons under no explicit
or implicit restrictions with respect to disclosure of its
contents—without regard to the manner in which the
copies or phonorecords changed hands. The definition
clears up the question of whether the sale of phono-
records constitutes publication, and it also makes plain
that any form or dissemination in which a material ob-
ject does not change hands—performances or displays
on television, for example—is not a publication no mat-
ter how many people are exposed to the work. On the
other hand, the definition also makes clear that, when
copies or phonorecords are offered to a group of whole-
salers, broadcasters, motion picture theaters, etc., pub-
lication takes place if the purpose is ‘‘further distribu-
tion, public performance, or public display.’’

Although the periods of 75 or 100 years for anonymous
and pseudonymous works and works made for hire seem
to be longer than the equivalent term provided by for-
eign laws and the Berne Conventions, this difference is
more apparent than real. In general, the terms in these
special cases approximate, on the average, the term of
the life of the author plus 50 years established for other
works. The 100-year maximum term for unpublished
works, although much more limited than the perpetual
term now available under common law in the United
States and under statute in some foreign countries, is
sufficient to guard against unjustified invasions of pri-
vacy and to fulfill our obligations under the Universal
Copyright Convention.

Records and Presumption as to Author�s Death. Sub-
sections (d) and (e) of section 302 together furnish an
answer to the practical problems of how to discover the
death dates of obscure or unknown authors. Subsection
(d) provides a procedure for recording statements that
an author died, or that he was still living, on a particu-
lar date, and also requires the Register of Copyrights to
maintain obituary records on a current basis. Under
subsection (e) anyone who, after a specified period, ob-
tains certification from the Copyright Office that its
records show nothing to indicate that the author is liv-
ing or died less than 50 years before, is entitled to rely
upon a presumption that the author has been dead for
more than 50 years. The period specified in subsection
(e)—75 years from publication or 100 years from cre-
ation—is purposely uniform with the special term pro-
vided in subsection (c).

AMENDMENTS

1998—Subsecs. (a), (b). Pub. L. 105–298, § 102(b)(1), (2),
substituted ‘‘70’’ for ‘‘fifty’’.

Subsec. (c). Pub. L. 105–298, § 102(b)(3), in first sen-
tence, substituted ‘‘95’’ for ‘‘seventy-five’’ and ‘‘120’’ for
‘‘one hundred’’.

Subsec. (e). Pub. L. 105–298, § 102(b)(4), in first sen-
tence, substituted ‘‘95’’ for ‘‘seventy-five’’, ‘‘120’’ for
‘‘one hundred’’, and ‘‘70’’ for ‘‘fifty’’ in two places.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 303, 305, 406, 708
of this title.

§ 303. Duration of copyright: Works created but
not published or copyrighted before January
1, 1978

(a) Copyright in a work created before Janu-
ary 1, 1978, but not theretofore in the public do-
main or copyrighted, subsists from January 1,
1978, and endures for the term provided by sec-
tion 302. In no case, however, shall the term of
copyright in such a work expire before Decem-
ber 31, 2002; and, if the work is published on or
before December 31, 2002, the term of copyright
shall not expire before December 31, 2047.

(b) The distribution before January 1, 1978, of
a phonorecord shall not for any purpose con-
stitute a publication of the musical work em-
bodied therein.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat.
2573; Pub. L. 105–80, § 11, Nov. 13, 1997, 111 Stat.
1534; Pub. L. 105–298, title I, § 102(c), Oct. 27, 1998,
112 Stat. 2827.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94–1476

Theoretically, at least, the legal impact of section 303
would be far reaching. Under it, every ‘‘original work of
authorship’’ fixed in tangible form that is in existence
would be given statutory copyright protection as long
as the work is not in the public domain in this country.
The vast majority of these works consist of private ma-
terial that no one is interested in protecting or infring-
ing, but section 303 would still have practical effects for
a prodigious body of material already in existence.

Looked at another way, however, section 303 would
have a genuinely restrictive effect. Its basic purpose is
to substitute statutory for common law copyright for
everything now protected at common law, and to sub-
stitute reasonable time limits for the perpetual protec-
tion now available. In general, the substituted time
limits are those applicable to works created after the
effective date of the law [Jan. 1, 1978]; for example, an
unpublished work written in 1945 whose author dies in
1980 would be protected under the statute from the ef-
fective date [Jan. 1, 1978] through 2030 (50 years after
the author’s death).

A special problem under this provision is what to do
with works whose ordinary statutory terms will have
expired or will be nearing expiration on the effective
date [Jan. 1, 1978]. The committee believes that a provi-
sion taking away subsisting common law rights and
substituting statutory rights for a reasonable period is
fully in harmony with the constitutional requirements
of due process, but it is necessary to fix a ‘‘reasonable
period’’ for this purpose. Section 303 provides that
under no circumstances would copyright protection ex-
pire before December 31, 2002, and also attempts to en-
courage publication by providing 25 years more protec-
tion (through 2027) if the work were published before
the end of 2002.

AMENDMENTS

1998—Subsec. (a). Pub. L. 105–298 substituted ‘‘Decem-
ber 31, 2047’’ for ‘‘December 31, 2027’’ in second sentence.
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1997—Pub. L. 105–80 designated existing provisions as
subsec. (a) and added subsec. (b).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 301, 305 of this
title.

§ 304. Duration of copyright: Subsisting copy-
rights

(a) COPYRIGHTS IN THEIR FIRST TERM ON JANU-
ARY 1, 1978.—(1)(A) Any copyright, the first term
of which is subsisting on January 1, 1978, shall
endure for 28 years from the date it was origi-
nally secured.

(B) In the case of—
(i) any posthumous work or of any periodi-

cal, cyclopedic, or other composite work upon
which the copyright was originally secured by
the proprietor thereof, or

(ii) any work copyrighted by a corporate
body (otherwise than as assignee or licensee of
the individual author) or by an employer for
whom such work is made for hire,

the proprietor of such copyright shall be enti-
tled to a renewal and extension of the copyright
in such work for the further term of 67 years.

(C) In the case of any other copyrighted work,
including a contribution by an individual author
to a periodical or to a cyclopedic or other com-
posite work—

(i) the author of such work, if the author is
still living,

(ii) the widow, widower, or children of the
author, if the author is not living,

(iii) the author’s executors, if such author,
widow, widower, or children are not living, or

(iv) the author’s next of kin, in the absence
of a will of the author,

shall be entitled to a renewal and extension of
the copyright in such work for a further term of
67 years.

(2)(A) At the expiration of the original term of
copyright in a work specified in paragraph (1)(B)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
right Office within 1 year before the expiration
of the original term of copyright, and the
claim is registered, shall vest, upon the begin-
ning of such further term, in the proprietor of
the copyright who is entitled to claim the re-
newal of copyright at the time the application
is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in the person or entity that was
the proprietor of the copyright as of the last
day of the original term of copyright.

(B) At the expiration of the original term of
copyright in a work specified in paragraph (1)(C)
of this subsection, the copyright shall endure for
a renewed and extended further term of 67 years,
which—

(i) if an application to register a claim to
such further term has been made to the Copy-
right Office within 1 year before the expiration
of the original term of copyright, and the

claim is registered, shall vest, upon the begin-
ning of such further term, in any person who
is entitled under paragraph (1)(C) to the re-
newal and extension of the copyright at the
time the application is made; or

(ii) if no such application is made or the
claim pursuant to such application is not reg-
istered, shall vest, upon the beginning of such
further term, in any person entitled under
paragraph (1)(C), as of the last day of the
original term of copyright, to the renewal and
extension of the copyright.

(3)(A) An application to register a claim to the
renewed and extended term of copyright in a
work may be made to the Copyright Office—

(i) within 1 year before the expiration of the
original term of copyright by any person enti-
tled under paragraph (1)(B) or (C) to such fur-
ther term of 67 years; and

(ii) at any time during the renewed and ex-
tended term by any person in whom such fur-
ther term vested, under paragraph (2)(A) or
(B), or by any successor or assign of such per-
son, if the application is made in the name of
such person.

(B) Such an application is not a condition of
the renewal and extension of the copyright in a
work for a further term of 67 years.

(4)(A) If an application to register a claim to
the renewed and extended term of copyright in
a work is not made within 1 year before the ex-
piration of the original term of copyright in a
work, or if the claim pursuant to such applica-
tion is not registered, then a derivative work
prepared under authority of a grant of a transfer
or license of the copyright that is made before
the expiration of the original term of copyright
may continue to be used under the terms of the
grant during the renewed and extended term of
copyright without infringing the copyright, ex-
cept that such use does not extend to the prepa-
ration during such renewed and extended term
of other derivative works based upon the copy-
righted work covered by such grant.

(B) If an application to register a claim to the
renewed and extended term of copyright in a
work is made within 1 year before its expiration,
and the claim is registered, the certificate of
such registration shall constitute prima facie
evidence as to the validity of the copyright dur-
ing its renewed and extended term and of the
facts stated in the certificate. The evidentiary
weight to be accorded the certificates of a reg-
istration of a renewed and extended term of
copyright made after the end of that 1-year pe-
riod shall be within the discretion of the court.

(b) COPYRIGHTS IN THEIR RENEWAL TERM AT
THE TIME OF THE EFFECTIVE DATE OF THE SONNY
BONO COPYRIGHT TERM EXTENSION ACT.—Any
copyright still in its renewal term at the time
that the Sonny Bono Copyright Term Extension
Act becomes effective shall have a copyright
term of 95 years from the date copyright was
originally secured.

(c) TERMINATION OF TRANSFERS AND LICENSES
COVERING EXTENDED RENEWAL TERM.—In the
case of any copyright subsisting in either its
first or renewal term on January 1, 1978, other
than a copyright in a work made for hire, the
exclusive or nonexclusive grant of a transfer or


